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STATE OF MONTANE
GEFORE THE BOARD OF PERSONMEL APPEALS

LW THE MATTER OF UNFAIR LABOR FRACTICE CHARGE NO. 7-89 § 9-30

INTERNATICONAL UNION OF
OPERATING ENGINEERS LOCAL 400,

camplainant,
AlND

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, CHAUFFEURS,
WAREHOGSEMEN, AND HELPERS OF
AMERICA, LOCAL Mo, 2,

Complainant,
FINDINGS OF FACT;
CONCLIOSTONS OF LAW:
RECOMMENDED ORDER

-

FLATHEAD COUNTY COMMISSIONERS,

™ T Tl T S Bl B o g B T B o T i Ml B

Detandant.
k F F & & & & @ @
I. INTRODUCTTIAON

The above matter was heard on Junme 23, 1989, before John
Andrew, hearing examiner of the Board aof Personnel Appeals.
Daniel Johna represented Flathead County,: The Intersational
Unicn of COperating Engineers #400 (IUOE] was reprasentad =3,
Jdahn Whiston and Len Blancher. Jack cutler repressnted thg
International Brotherhood of Teanctars Local #£2 [ IBT} .

The hearing concerned complaints filed by tha ITOE an
March 2, 158% and by the IBT on March 7, 1589. Bath initial
complaints alleged violations of 39-31-401(5) Hca, refu=ing
to bargain in good faith by submitting final orffers
containing illegal proposals. A supplemental charge was
filed by the IUCE alleging retroactivae implementation of a

Last proposal and further allaging that the Proposal violated
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2=18-603 and 319=4-107 MCA. The supplemental charge further
alleged that implementation ocecurred in the absance of a good
faith impasse in bargaining. RA11 charges wers danied by the
Defendant.

Since the issues concerning the IUOE and IET wero COTRRON
and since some joint bargaining had occurred hatween Sha
Farties, the charges were heard concurrently.

The matter has been briefed and submitted an July 11,
1989. The hearing examiner being fully-advised an the matter
naw makes the following:

A il ISSUES

The issues as submitted by the parties and as furkhar
defined by the hearing exaniner are as follows:

1 Wnether Flathead County bargained in good faith
with the IDOE ard IBT.

2 Whether good faith Impasse existed betwsen +ha
parties in their negetiations.

< Whether the Defendant implemented an illegal offar
ag applied to 2=18-603 and 39-4-109 HCA.

ITI. FINDINGS OF FACTS

x [ IUDE 400 represants esplayees 1m tha Flathead
County Hoad and Bridge Department and the Refusze Disposal
District, bargaining units of approximately forty and
fourtaan enployees respectlvely. IBT represents drlvars in

the Road and Bridge Dapartment.
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2. The previous centract between IBT, I[UOE and
Flathead County was a threoc year agreemont whoge duration was
July 1, 1985 through June 30, 1%85, The Refuse District Was
governed by its own agreement. The HReoad and Sridge
Copartment was governed by two agresments, one for the IUOE
and ona for the IBT. In all material respects the Bagreements
ware lidentical.

: There is a long bargaining kistory between the
Defendant and the two unigns. Frier to these most rocant
neqotiations the parties had always succesded in rapching
Successor agreements. The agreemants were reached afrer the
expiration date of the contracts, hawevar, the County  had
always maintained +the status guo panding a sSuccesgor
agreasent. There was a gocd working relatienship between the
Union= 4nd the Counky.

4. The Unions and the County cpened their contracts
fos negotiatlions uvpon proper motice.

5. On June 21, 1533, the first negotiaklon sesaicn was
held between the IBT and the County. 'TThe IUOE and the County
tirgt met on June 27, 1988. ‘These initial meaetings were to
exchange proposals. He negotiaticns actually occurred,

The initial proposal of Fiathead County is contained in
Plaintiff's Exhibit # 3. The prizmary thrust of the preoposal
is te roll back the caontract praovisisns on holidays and
cwertime +to the statutory requirements of 1-1-31§ MOR

(hoelidays) and 39-3=-405 MCA or 29 USC 201 ak Bag. [overtimay,
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The proposal also gives the County full latitude tao designats
and ‘zhange shifts, Further parts af the proposal deal with
calculation of holiday pay, sick leave language, insurance
coverage and eligibility (including diseretionary payment by
tha County] eas well as a §.50 per hour wage reductian.

In responze to the County proposals the TUOE nraposod
adding a shift differential for the Refuse District; deleting
the suzmner shift schedule contdined in Article ¥V, pdaracraph
H = the four ten=s; maintaining insurance COVErage for
enployea and dependent with full premium being paid by the
County; and a fthree year contract with =ix percent cmisas
each of the thrae years.

The expired cantracts bhetwean the County and khe Unicns
provided for overtime pay at time and one half Lf +he
epployeed worked beyend their designated shift, over forty
hours per wWeek, or on Saturday or sunday. The explrad
contracts &lso designated shift Eimes including epecific
gummer and non-summer shifts - a ghlft of four ten haur diays
varsus flve eight kour days; provided for shi#ft differsntial
pay; provided fully paid health inszurance for- +he employes
and dependents; and provided fer Lincaln's Birthdasy,
Washingten's Birthday, Goocd Friday and Fajr Day aa holidays
in additisn tz the statutory halidaysa. The atatute on
holidays changad during the term of the coptract. Thus,

notwithstanding the number of holldays ‘in the contract, +the
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County had an interest in changing the language ta be mors in
lina with the statuta.

5. The testimony between the parties varles as to whak
was disousszed in this Initial sessien. Barl Bennetk was the
chief spokespersen for Flethead County. With him at the
negotiations was Paniel Johns. Jack cutler and Len Blancher
along with their bargaining tesms represested the IET and tha
IUDE respectively.

On direct examination Len Glancher testifisd Ehat the
County's only reasoning given for changes in werkweok and
overtime wWas to allow flexibility and that little nmere was
dizcussed. However, on crose examination Lt doas appe=r that
the County did say it was trying to reduce overtime and
pramium pay for sunday.

Earl Bepnnett's teatimcony goes inte conglderably mora
gepth and indicates that the County did want Dore flexibility
in scheduling fer such purposes as snow removal. MNr. Bennetk
teztifiaed <that overtime had become an  issue with +the
Commissloners and that the proposed changes would roduce
overtimse payments particularly for Sunday work. In the
previous year Flathead Courty had apent approxinately
§EQ,000 in overtime. Hot 'all of +thge overtime was ror
weekend work and work before or after the scheduled shift buc
certainly a portion of the overtime was for such work. The

County wanted to diminish this liability.
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Mr. Bennett also testified that the County wanted
holidays of the Unicns to be consiastent with those of ths
octher <Ceounty employees. The same wWas true of 1nsuranca.
Fhen it is all sald and done there is no ayatery behind the
proposals of the County as thay relate  to scheduling,
avertine, holidays and insurance. They —are .all largely
aconomic and are easily understecd whether their full {otent
was conveyed to the Unions ar neokt.

6. In thiz initial #ession as well as in &1l
stbseguent sessicns there were na written proposals given ta
Che County by the labor crganizations., Flathead County dig
provide written prepesals to the Unlans. Altheugh this is of
ne gpecific significanece it should bBe recognized as it is
easiar to track inconsistencies on the part of the Coupty
Chan it is on the part of the Union=s.

{F The next negetiation sesaions occurred wlith +=he
IUQE and IBT on July 12 and 13 respectively. -Althaugh £t
cogld be stated that 1Litele was accomplished, 1t wa=
apparently at thesa meeting. that +the Unlans copbined
Washingtan's and Linceln's birthdays and made provisian for
the new Herltage Day, The parties remained apart on Fair Day
and Good Friday as holidays.

B. The next substantive negotiations eccurred on Jualy
27 with the IUOE, At this time, apparently in response to
concerns exprassed by the Union about work schedules, +the

County altered its previeus proposal. Under the County's now
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proposal employees would normally be scheduled ta work ten or
fawer heurs per work day and five or fewer conzecutive dayg
per workweek. Further, if the County charged shifts, at les
discretion, the affected emplayes would be glven twa weeks
notice, 1f practical. In additien tg this modification the
County reduced its wage reduction proposal to §5.40 per hourc,
Tha remafinder of tha June Proposal was resubmitted,

Un - July 27 an agreement was reached opn some language
dealing with Artlele VI, sick leave as reflected in
Plaintiff's Exhibit #4.

2 The next meeting between tha parties occurred on
August 15, 1538 with IUOE and septembar 1, 1983 with the IBT,
At that time, the County offered bath unita & two yaar
agreemant to take Eack to the membership. The offer was
based largely upon the Juna 27 propesal in that the county
stuck with ite initial proposals on halidays, insuranca and
avertime. The proposal on shifts was a5 par - the previaus
propozal medifying the June 327 proposal, Of additional
significance the County dropped its proposal for a wage
reduction and instead offecnd a wage freeze for the term of
the contract.

At this point the testimony again diverges., The Unions
contend that the County never made it elgar thas 1t intended
to remaln either with five eight houras shifte or four ekan
hour shifta. Mr. Bennett contended that the intention of

the County had been clearly conveyed to the unit and that the
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County intended either to go with five eight hour shifts or
four ten hour shifts in the Reoad and Oridge Departmen:
provided there was emploves approval. Regardless aof whether
Mr. Bennett clearly conveyed the intention of the County ko
the Onicms Lt is clear that as with the athar se=zsions, tha
Unions had not moved on the workweek, overtime, schedyles or
shifts.

10. The August 15/Beptamber ! County propesals werse
taken to the membership of both Unions and rejected.

11. The next mesting ocourred on October 18, 18BE.
kn the October 18, 1988 meeting the County -basically
reitarated its previous proposals asg tiad atl elonents of
Ehe propoeEal Into one conpreohensive package. Language was
added clarifying pyramiding or duplicating of overtisg paY .
Additionally language was proposed that memercialized language
apparently discussed in the previcus meeting. Tha language
dealt with ealculation of pav. for halldays on the hasis of
averaga nuember of hours worked. The County's posltion an
caloulation of haliday pay was that the proposal meant Ehat
an employee who worked an eight hour shift weuld get eight
hours of holiday pay and an employves who worked a tan heor
shift would get ten hours of holiday pa¥. The Unlos did not
understand the propesal this way although the Uricns
bargaining notes of August 15, Plaintifr's Exhibit #5, arc

silent as to what the Union thought the County ilntendad.
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11. Subseguent fto the October 18 meeting, a regueakt
for mediation assistance was made and a mediator was provided
by the Board of Personnel Appeals. Tha first session
occurred on November 21, 1933, No new proposale came forth
from wsither side at this meeting. It was at thils meeting
that the Unions tock the position that Spnday was a legal

holiday and that time and one half should thazefore be paid

fer any Sunday work. The County disagreed wilth +this
Fesition.

125 The next mediation session was on December 22,
19B8E. Little, if any progress was nmade. on thias date

rlathead County presented a written propesal through the
mediater, Plalntlff's Exhibit #8. The primary change in the
County's position was an cffer to pay up to 5155.00 per meonth
of insdrance premium.

It was at this session that the County dropped the words
Sarturday and Sunday from the language on minimem rceporting
Fay. The Unlons centend that this was regressive bargaining
iln that the old language stated the minimum pay would bhe pald
for Saturday, Sunday. and holidaya. The County  contended
that thia change was only clarification to coanform with the
County's: new holliday language and position that Sunday work
was not to he at a premium rata.

13. In a Ilater proposal of December. 22, 18988, the
County amended its proposal an warkday-workwaak to read that

ten or fewer hours will constitute a day's work. The
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previous propasal had read eight or Fewer hours. The Unicns
again contend this was a regressive proposal. The County
contends that this language merely allows tha latitude ta ga
To a workyeek of four ten hour days. IT miBe be nogted that
cne of IUOE's original proposals was ta drop the language
alloewing for a schedule af four tens. The County's positien
was that this language would still leave the door open for
such a schedule if agreed upon by the Unians.

L1d. A bhird mediation session was held on February =,
L3EG By thisz point there had been infar=sal discussions
betwean the parties. Through thoee discussicna the Unions
knew that <the County was considering implamentatian {f
sattlement wera not reached. The County also knew that the
Unions conaldered the County's proposals on scheduling and
overtime’ to Be possible strike lssues. It was also on or
about this date that the Unions informed #r. Johns that thay
the County's propoasals an halidays and hours of work for the
Road and Bridge Department were 1llegal.

During the February 9 madiation the County increased tho
insurance premium  contribution ta S170.00 per month. The
County also redified the workday—workweek language to rTead
That forty hours of work consisting of five consecutiva days
ef @ight houra work or four consecutiva days 'of ted heours
shall nermally comstitubes a workweek,

The Ccunty additienally proposed language that in its

astimation elarified how the new language tied inta premium

10
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pay and applicatian of non=work time {holidays, slek leava,
ato. ) towards overtime calculatian.

The February 9 proposal of tha County was reduced to
wrlting, Plaintiff's Exhibit 9, and voted upon by the Unioss.
It was rejacted.

15. On March 1, 1939, in 2 letter from Dan Jahns, both
Unions were advised that the County was firm in the peositicns
Indicated in the February 9  proposal, The lattar aAlsg
offered fto meet again If the position of txe nankership
changed, The letter asked for a re=ponse by na later than
March %, 1589,

1&. There wera no cammunications between the laksar
organizations and Mr. Johns by thd Harch © feguast date.

I7. 9On March 2, 1%3% tha first Unfalr Labor Practics
Charge was filed.

13. On March 21, 1539, Mr. Johns sent o letter to Lan
Blancher and Jack cCutler advising them Ehat the County
Commissioners were Implementing the February 9 propesal
elfective with the current pay periad.

18. At least one employee, Don Haverfield, worked the
Sunday preceding the implementation period and did poet
recelve the premium pay which would Bave been reguired in the
axpired contract, All other provisicons of the expired
contract, dincluding threa helidays in February had bean

maintained. BDon Haverfield was not paid caorrectly.

11
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IV. ©COHCLOSTONS OF LAMW

s X The initial guestion before the hearing examiner is
whather the proposals offered by Flathead County dealing with
holiday pay and hours of work are elther permissive aor
Lillegal cffers.

Yoeu cannot bargain to impasse over {llegal or permissive

subjects of bargaining, NLRE V. Bord Warner, 356 U.S5. 542

(1958}, 42 LREM 20347 Bigrork Ayxes Education Assgoiation v,

Board of Flathead and La ¥ ol District No: 33, UEP
#0-78; and Intermatlonal Association of Fipefighters focal
448 w. citv of Helepa, ULR 19-78. Absent impasse & Iast

alffer cannok be' implemantad,

39=31=201 MCA provides that publlic emnlayees are fres to
organize and negotiate over wages, hours, fringe benefiss and
other conditions of empleyment.: The: language proposed by the
County on hours of work and =zcheduling is clearly a mandatory
subject of bargaining. The holiday= are. a subject alas
recognized as a mandatory subject of bargalnlng, Singer Hfg.

co. V. NLRS, 313 U.5. 555, (15%41), & LRRM 740. Moreover, the

Beard of Personnel Appeals ha= recognized that Montana
aratutes dealing with public emplovees are concerned with
wagea, hour=z and working conditlans, wsandatery subjects,
Florenpce-carlton ¢,  School ODistrict Mo, 15-6, ULPF 5-97.
Holiday pay is neot only a statutory right but alse =»
condition of amployment and therefare a mandatory subject of

Bargaining. See 38 A6 Opinions #3I18, 1980,

12
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Slnce it is declided that holiday pay and hours of work
are mandatory subjects of bargaining the questien then is
whether the propesals of Flathead County are legal preposals.
The County's offer to provide the statutory holidays gopplies
with the statute in terms of daya recaognized as holidavs.
There is then an open guestion as to how the hollcay pay
should be ecaleulated, Based aon Mr. Bennebb's testimany the
County intended ts pay eight heours pay to an emplayee wha [s=
regularly scheduled feor eight hours. Similarly dif an
employes were reqularly scheduled far four tern haurs shifts,
that emplayse would receive ten haurs of heliday pay.
Ferhaps Lthe proposal of the County eould have been wordad
differantly ta be clearer. However, Mr. Bennet:'s
explanation 18 not dnconsistont with Stats  law.
Additionally, payment for work perforved on a Sunday at less
than time and one half is not incongistent with State Taw.
Tha law provides that work en a legal hollday, bae it Sunday
or otherwise, 1s cospensable with either the regular day af

pay plus ancthar day of pay or in 1leu of that the regular

day of pay plus a day off at a latar date. Sea 18 AG
Opinions #16, 1879. 'There is no provision that provides fer
time and one hbalf payment. But for the languags in the

expired contract and the language In the County'a last offer
there would ke no regulremant for time and one half for any

holiday; be lt Sunday or etherwise.

13
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Aas to the guestion of application of the faur ten work
waek 39=-4=107 (3) MCA provides that there mue=t Ba an
agrearent between the employer and the anployess regardlass
of whether there are collective bargaining agroements. The
law also prevides that the days must be conseoutive,
Flathead ‘County has not implemented a schedule of four ten
hour work days. Clearly if Flathead County did lmplement
Buch & schedule witheut the consent of the epplevess or
thelr exclusive representative thers would be a vialatiaon of
tha law &and cuase to flle &n unfair labar practice. In the
absence of =uch implementatlion the law has naot been wviolated
and the language proposed by Flathead County daes not viclate
Che statute,

33 39-31-305 MCA in addressing the duty to negatlate
provides that "such obligatien does not compel either party
Eo agree to & proposal or require ...concessicn=." Flathead

Caunty took a hard bargaining poeitlon in its negetiations

with the IUGE and IBT. This in and of itself does not
constitute an unfair labor practica. Hard bargaining by
elther party is recagnized by the HLEE and DROPR. The

guestlan is whether Flathead County bargained in gaad  Faith
with the labor unions.

Une of Ethe elements of good falth bargaining iz a
willingness ta meet to discuss praopasals. There is' no
evidence that Flathead cCounty ever pestponed or failed eg

attend any negotiation or wmediation segsslions. Moreover,

14
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In Montana, five factors have been utilized o determine
whather impasse exists. Thay were originally Ilaid down oy
Ehe NIRE im HLER wv. Taft Broadcastipe, &4 LERM 1387 and
adapted by BOPA in ULP 20-7E; =uprca. They are:

(1] the bargaining hiskory,

(2) tha good faith of the parties in negetiations,

{4) the length of the negotiations (freguant, pUmeErocus

exhavszting-= explering all grounds for =settlament),

(4} the Iimportance of the issue or issues as to which

there {5 a disagreement (mandatory subject of

bargainling), and

(2] the contemporaneous tnderstandlng cof the parties ac

to the state of pegotiations (positiona sclidified),

Loaking at the tests for impas=e, the bargaining histery
batween these parties has been geed. A&ll item= of the lazas
proposal were mandatory subjects of bargaining. The issues
at the heart of their proposals were of great importance. to
both partias - Flathead Couanty with budget dlfficultieg, +hea
provisions of initiative 3105 and potential future revenue
losses through decreased tinber sales and the TUniecks Facad
With possibly different work schedules, fewetr halidays, a pay
[recze and reduced premium pay. The labor croaonizatiens and
Flathead County bargained Ln good faieh. Thera worae
Tumarausd sessicns, With and without a mediator, aver a nins
manth pericd. Thare was little change by either party an the

key lszuess. The fact that there was littie changs had Iltkle

L&
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In Montana, five factors have bBaen utilized to determine
whother Inpasse exists. They wers originally laid down bv
the NWLRB &n n " E asting, &4 LRRM 1387 and
adopted by BOPA in OLE 20-78, supra. They are:

(1] the bargaining histary,

{2] the good falth of the parties in nagotiations,

(3} the length of the negotiations (fregquent, numeTrcus,

exhausting-- exploring all grounds for settlamant),

(4) the lppartance of the issus or i=zeves as o which

there 1a a disagreement {mandatory subject or

bargaining), and

(5] the contenparaneous mnderstanding of the parties as

to the state of negotiaticns (Positiona solidified).

Looking at the tests fpp izpasse, the Pargaining hi=tory
batwean thass parties has been gaod. ALl iteme of the last
proposal were mandatory subjects of Bargalning. The issues
at the heart of their propesals wers of great impartance ta
both parties - Flathesd County with budgat Aifficultie=, the
provisiens of initiative 105 amnd Fotential future: revenun
losses Through decreased tlabar sales and the Unlons faces
Wwith possibly different waork schedules, fewer Rolidaya; & pay
Lreeza and reduced promium pay. The lahar arganizations and
Flathead County bargained in good faith. There wars
numercus sessiohs, with and without a mediator, over a nine
manth pericd. There wags 1lekls change by elther party an the

key l=suas. The fact that there was Llttle change had little

18
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or mnothing to do with the goad faith intentions of either
party. Given the nature of the items at issue the parties
ware far apart in the beginning and remained far spart at the
.

If there s an area where there l= a guestian it is an
the caontemporanaous underatanding af the partie= as to tha
state of negotiaticns. It is hard to imaglne that the
parties did not understand the propesals and their (mpact, It
1z egually clear that both sides knew where the other was on
the key issueas. Given the state of negotiaticna there is
little evidence to demonstrate that additional meetings would
lead to a softening by either pariy. The proposals af the
County were reascnably comprehended by the Unlons and inpmgso
was reached.

4. M5 Eo the issue of retroactive inplesentation there
i mno guoesktion that Plathead County did pes pay-. Don
Haverfield correcily for work performed on one Sunday. The
County did not deny that Mr. Haverfield is owed additicnal
pay for this day. That situsation needs to ba corrected if
net done so already, but the errer was Just that, an ercer.
The mistake dces not rise te the level of an unfair labar
practice. But for this one spparent instance the Caunty
maintained the status guo until such time as implementatieon

QCgurread,

17
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V.. RECOMMERDED ORDER
Unfair Labor Practice Charges 7=B%, 9-B%, and =ha
supplemental charges therecn are dismissed.

Pated this /772 day of Hoverber, 1939,

Board of Personnel Appeals

By: Cﬁdzf’/_.f

SFahn Andrew
Hearlng Exaniner

WUTICE: Exceptions to these Findings of Faect, Conclusion af
Law, and Recommended oOrder, mavy be filed within Cwanty (24)
days of service. If no exceptions are filed the Rocommended
order wlll become +the Ordar of the Board of Personnsl
Appeals.
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